[image: image1.png]


Report of the Public Protector 


[image: image2.png]


Report of the Public Protector 



Preface

“This is a critical moment in the history of HIV/AIDS. There is more money, more political will and more attention being paid to this killer disease than ever before. And yet, more people than ever are dying of AIDS and becoming infected with HIV. By using HIV treatment programs to strengthen existing prevention programs and improve health systems, the international community has a unique opportunity to change the course of history.

Already, AIDS has killed more than 20 million people and is now the leading cause of death and lost years of productive life for adults aged 15-59 years worldwide. Today, an estimated 34-36 million people are living with HIV/AIDS. Without treatment, all of them will die a premature and in most cases painful death. In 2003, three million people died and five million became infected. Almost six million people in developing countries will die in the near future if they do not receive treatment-but only about 400 000 of them were receiving it by the end of 2003.

The long-term economic and social costs of HIV/AIDS have been seriously underestimated in many countries. Projections now suggest that some countries in sub-Saharan Africa will face economic collapse unless they bring their epidemics under control, mainly because HIV/AIDS weakens and kills adults in their prime-depriving communities of doctors, teachers and lawyers, as well as farmers, miners and police officers, and depriving children of their parents. In September 2003, the World Health Organization, UNAIDS and the Global Fund to Fight AIDS, Tuberculosis and Malaria declared lack of access to treatment with antiretroviral medicines a global health emergency. In response, these organizations and their partners launched an effort to provide three million people in developing countries with antiretroviral therapy by the end of 2005.”-World Health Report 2004 issued by the World Health Organization

INDEX

Executive summary







4

1.
INTRODUCTION






6

2.
BACKGROUND







6

3.
THE COMPLAINANT






10

4.
THE COMPLAINT






11

5.
THE POWERS AND JURISDICTION OF THE


PUBLIC PROTECTOR TO INVESTIGATE THE


COMPLAINT







12

5.1 The jurisdiction, powers and functions of the 

Public Protector






12

5.2 Can the Public Protector investigate government

policy?








13

5.3 Does an investigation by the Public Protector amount

to judicial review?






18




6.
THE INVESTIGATION






21

7.
THE LEGISLATIVE FRAMEWORK OF THE DECISION


BY THE CABINET






22

7.1
The Constitution






22

7.2
The Medicines and Related Substances Act, 1965


23

8.
THE PRESIDENTIAL AIDS ADVISORY PANEL REPORT

24

9.
THE RESPONSE BY THE MINISTER




26

10.
THE INTERNATIONAL RESPONSE TO HIV/AIDS


28

10.1
UNAIDS







28

10.2
The World Health Organization




29

10.3
The ‘3 by 5 initiative’






31

11.
OBSERVATIONS AND FINDINGS




32

12.
KEY FINDINGS







35

Executive summary

The Public Protector investigated a complaint against the decision of the South African Cabinet, taken on 19 November 2003, to approve the Operational Plan for Comprehensive Treatment and Care for HIV and AIDS, designed for South Africa by the national Department of Health. In the main, it was alleged that the decision was unconstitutional and irrational as it did not take into account the best available evidence on the disease and as it was based on the unproven premise that HIV causes AIDS. 

Prior to considering the complaint, the authority of the Public Protector to investigate complaints or suspicions of impropriety in respect of the formulation and implementation of government policies had to be determined. It was found that the Public Protector has such authority. The pronouncements of the courts relating to the interpretation of the Constitution, 1996 and the law applicable to administrative actions by organs of state, are helpful directives and indicators relevant to the investigation of complaints entertained by the Public Protector.

During the investigation, the legislative framework pertaining to the Cabinet’s decision and international perspectives based on comprehensive research on the issue of HIV/AIDS were considered and evaluated.

It was found that:

· The decision of the Cabinet to approve the Operational Plan was taken in compliance with the constitutional duty of the State to take measures to make health care available to everyone;

· The said decision was informed by the best information currently available to the international community; and

· The Cabinet’s decision to approve the operational plan was reasonable and proper and in accordance with the recommendations and initiatives of the World Health Organization and UNAIDS.

REPORT OF THE PUBLIC PROTECTOR ON AN INVESTIGATION INTO ALLEGATIONS OF IMPROPRIETY IN CONNECTION WITH THE APPROVAL BY THE CABINET OF AN OPERATIONAL PLAN FOR COMPREHENSIVE HIV AND AIDS CARE, MANAGEMENT AND TREATMENT FOR SOUTH AFRICA, DESIGNED BY THE NATIONAL DEPARTMENT OF HEALTH

1.
INTRODUCTION

This report is submitted to the Cabinet and the Members of the Executive Councils responsible for health of the Provincial Governments, by virtue of the provisions of section 182(1)(c) of the Constitution, 1996 and section 8(1) of the Public Protector Act, 1994. It relates to an investigation of allegations of impropriety in connection with the approval by the Cabinet of an operational plan for comprehensive HIV and AIDS care, management and treatment for South Africa that was designed by the national Department of Health.

2.
BACKGROUND

2.1 Early in 2000, the South African Government posed certain pertinent questions on several key issues relating to the HIV/AIDS epidemic. Among these were questions relating to the accuracy or otherwise of the tests used to diagnose HIV infection, the negative impact of poverty and malnutrition on the ability of people to react to the infection and the relationship between HIV and many other infections, which are common in Africa, such as tuberculosis, malaria and hepatitis.

2.2 Experts on HIV/AIDS held different and, in some cases, consensual views on some of these issues.

2.3 The Cabinet decided that it would be beneficial to the debate on how the South African Government should deal with the HIV/AIDS epidemic, to obtain the opinions of an international panel of experts in the field. A global search was conducted to identify eminent specialists, ranging in scope from basic scientists, physicians, historians, economists, public health professionals as well as policy makers. The panel (referred to as the Presidential AIDS Advisory Panel) extensively deliberated the issues concerned and submitted a report on their views, findings and recommendations to the President in March 2001.

2.4 The National Government launched its five-year Strategic Plan to address the HIV/AIDS epidemic, in 2000. This plan was based on a strategic framework for intervention in the following areas:

· Prevention;

· Treatment, care and support;

· Research, monitoring and surveillance; and

· Legal and human rights.

2.5 In 2002, the Cabinet reviewed its approach to HIV and AIDS and re-emphasized its commitment to the said Strategic Plan. A Joint Health and Treasury Task Team was established to investigate issues relating to the financing of an enhanced response to HIV and Aids. The Task Team was also instructed to focus particularly on the second component of the plan, namely, treatment, care and support for those infected and affected by HIV and AIDS.

2.6 The said Task Team submitted its report to the Cabinet on 8 August 2003. It suggested the improvement of policy and the incorporation of additional interventions, including the option of introducing antiretroviral therapy for people with AIDS.

2.7 Following their discussion of the report of the Task Team, the Cabinet instructed the Department of Health to design a detailed operational plan on an antiretroviral treatment programme by the end of September 2003. The Minister of Health appointed a National Task Team to assist in this regard.

2.8 On 19 November 2003 the Cabinet approved the Operational Plan for Comprehensive Treatment and Care for HIV and Aids (the Operational Plan) that was designed by the Department of Health. 

2.9 The Operational Plan is guided by the following principles:

2.9.1 Quality of the care of AIDS patients;

2.9.2 Universal access to care and treatment;

2.9.3 Strengthening the National Health System;

2.9.4 Reinforcing the Government’s strategy of prevention;

2.9.5 Providing a comprehensive continuum of care and treatment;

2.9.6 Sustainable treatment of AIDS patients;

2.9.7 The promotion of healthy lifestyles;

2.9.8 The promotion of individual choice of treatments;

2.9.9 Integration with the Government’s nutrition strategy;

2.9.10 Ensuring the safe use of medication;

2.9.11 Joint management programmes for the treatment of patients suffering from AIDS and tuberculosis; and

2.9.12 Recognition of the target set by the World Health Organization to treat three million people living with HIV and AIDS by 2005.

2.10 The Minister of Health issued a public statement on the progress made in regard to the implementation of the Operational Plan, on 2 March 2004. She reported, inter alia, that:

2.10.1 Facilities where AIDS patients are treated in all areas were visited to assess their capacity and to develop urgent action plans to close gaps where they exist;

2.10.2 Recruitment of the necessary extra personnel is underway at both national and provincial levels;

2.10.3 Voluntary counseling and testing sites have been increased to ensure that people get tested;

2.10.4 More that R6 million was allocated to the Medical Research Council to conduct research in respect of medicines, including traditional medicine, for the treatment of persons living with HIV/AIDS.

2.10.5 Guidelines for antiretroviral treatment have been developed through wide consultation with local and international experts in this field. They cover the use of antiretrovirals in a wide range of circumstances, including treatment for infants, pregnant women, persons also suffering from tuberculosis and for adults who have previously been exposed to these drugs;

2.10.6 Suppliers of antiretrovirals were called upon to submit proposals for the provision of the drugs at competitive prices;

2.10.7 An integrated patient information system with electronic patient records and a paper based back-up system was developed; and

2.10.8 To ensure safe and effective use of antiretrovirals and other AIDS related treatment, a pharmacovigilance programme was established with support units at the Medical University of South Africa and the Free State University. These units will also assess the burden of drug-related morbidity and mortality in patients with HIV and AIDS in order to develop measures to minimize their impact. R5 million has been set aside for a public campaign to support the programme and to educate the public on the issues relevant thereto.

3.
THE COMPLAINANT

3.1 The Public Protector received a complaint against the approval by the Cabinet of the Operational Plan
 from Ms A Allen of Benmore, Johannesburg.

3.2 Ms Allan was formerly a journalist, editor of a newspaper, science books reviewer and science and environment writer for The Star newspaper. Currently she runs a communication consultancy. She holds a Master of Arts degree and a Higher Diploma in Education.

3.3 Although she is not a medical scientist by training, she took an interest in the HIV/AIDS debate and compiled an (what she calls) “unprecedented” international database on the subject. Ms Allen is very outspoken on the matter and has been involved in several radio programmes criticizing the Government’s handling of the HIV/AIDS epidemic. She also appears to be well known amongst activists in this field.

4.
THE COMPLAINT

Ms Allen’s complaint is based on her contention that the decision taken by the Cabinet, on 19 November 2003, to approve the Operational Plan was unconstitutional and therefore illegal, for the following reasons:

4.1 The Operational Plan gives effect to the Government’s policy on HIV/AIDS that is based on the premise that HIV causes AIDS. This view differs from that of a number of leading scientists, as expressed in the interim report of the Presidential AIDS Advisory Panel. The report clearly acknowledged that there was no agreement worldwide on the definition of or how to diagnose HIV or AIDS;

4.2 The hypothesis that HIV exists and that it causes AIDS is, to date, an unproven proposition;

4.3 No reliable tests to diagnose HIV currently exist. This means that a person who is diagnosed through the use of the tests that are available 

may not even have the infection for which he/she will be prescribed antiretrovirals that are toxic; and

4.4 The Cabinet did not properly apply its mind when it approved the Operational Plan. Its decision was not based on the best available evidence and was therefore, irrational.

5.
THE POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR TO INVESTIGATE THE COMPLAINT

5.1 The jurisdiction, powers and functions of the Public Protector 

5.1.1 Section 182(1)(a) of the Constitution, 1996, provides that the Public Protector has the power to investigate any conduct in state affairs or in the public administration in any sphere of government that is alleged or suspected to be improper or to result in any impropriety or prejudice. 

5.1.2 In terms of the Constitution, the Public Protector therefore, has the authority to investigate the conduct of any part of the legislatures and the executive, including the Cabinet. The decisions of the judiciary however, fall specifically outside of the ambit of the authority of the Public Protector.

5.1.3 The additional powers and functions of the Public Protector are, inter alia, provided for by the Public Protector Act, 1994.
 These include the investigation of maladministration at any level of government and the abuse or unjustifiable exercise of power or unfair, capricious, 

discourteous or other improper conduct by a person performing a public function.

5.1.4 The format and the procedure followed in conducting an investigation is determined by the Public Protector.

5.1.5 The Public Protector may report on the result of the investigation of the conduct in question to any person or institution and in any manner he/she deems fit.

5.1.6 Section 182(1)(c) of the Constitution provides that the Public Protector can take appropriate remedial action in relation to the conduct investigated. This includes mediation, conciliation or negotiation between the parties involved and/or the making of appropriate recommendations to the affected government agency.

5.2 Can the Public Protector investigate government policy?

5.2.1 By approving the Operational Plan, the Cabinet added further impetus to the Government’s policy on HIV/AIDS.

5.2.2 Ms Allen’s complaint is, in essence, against this policy.

5.2.3 The question that arises is whether the Public Protector has the authority to investigate the policies of government. Does the “any conduct in state affairs at any sphere of government” that the Constitution refers to
, also include the formulation, approval and 

adoption of a policy by a legislature and its implementation by the executive?

5.2.4 The foundation for a school of thought that is against the investigation by the Public Protector of government policies is, apparently, to be found in some South African jurisprudence that indicated reluctance by the courts of law to question and interfere with policies of government. If the courts in which the judicial authority of the Republic is vested, have expressed unwillingness to consider government policies, so the argument goes, the Public Protector should take heed and also not investigate complaints against government policies. The Public Protector does not have more authority than the courts of law.

5.2.5 The argument against the questioning of and the interfering with government policy stems from the principles of trias politica, otherwise known as the doctrine of the separation of powers. This doctrine is the generally accepted foundation of democracy. It provides that the three tears of government (the legislature, the judiciary and the executive) perform their powers and functions separate and without influence from one another. Although the doctrine of the separation of powers had not been adopted in South Africa in its purest form (as it was developed in the 17th century by the Frenchman Montesquieu) it formed the basis of the governmental dispensation of the previous governmental regime.
5.2.6 Government policy leads to the drafting and adoption of legislation to ensure its implementation by the executive. The 1910, 1961 and the 1983 Constitutions made Parliament the sovereign and supreme authority of the country. It was specifically provided that the courts of law did not have the power to investigate and/or to make findings about the contents of national legislation.
5.2.7 The extent to which the doctrine of the separation of powers was implemented by the courts during the previous governmental dispensation appears from the judgment by the then Appellate Division of the Supreme Court, in the case of The Minister of the Interior and Another v Harris and Others
 where it was found that Parliament did not have the powers to interfere with the functions of the judiciary.
5.2.8 The said argument against the investigation of government policy by the courts (and therefore by analogy also investigation thereof by the Public Protector
) however, loses sight of the fact that section 2 of the Constitution, 1996, (the Constitution) effectively changed our political dispensation from the traditional Westminister doctrine of parliamentary sovereignty to constitutional supremacy. Devenish, Govender and Hulme, in their book Administrative Law and Justice in South Africa
, stated the following in this regard:
“Section 2 of the 1996 Constitution declares that the Constitution shall be the supreme law of the Republic and that laws or acts inconsistent with its provisions shall be of no force or effect to the extent of their inconsistency, unless the Constitution itself provides otherwise. All other laws and all administrative acts must consequently comply with the Constitution and are as a result subordinate to it. The Constitution is also binding on the executive branch of government in each sphere of administration: central, provincial and local. Section 8(1) provides that the Constitution binds the executive, the legislature, the judiciary and all organs of state. Each of the three branches of government therefore derives its powers from the Constitution, which is premised on the doctrine of separation of powers, involving, in effect, separate 

institutions sharing powers, subject to checks and balances. The separation takes place horizontally between the legislature, the executive and the judiciary.” (emphasis added)

5.2.9 The authority of the courts in relation to government policies were considered in much detail by the Constitutional Court in the case of the Minister of Health and others v Treatment Action Campaign and others.
:

“Counsel for the government contended that even if this court should find that government policies fall short of what the Constitution requires, the only competent order that a court can make is to issue a declaration of rights to that effect. That leaves government free to pay heed to the declaration made and to adapt its policies in so far as this may be necessary to bring them into conformity with the court’s judgment. This, so the argument went, is what the doctrine of separation of powers demands.

In developing this argument counsel contended that under separation of powers the making of policy is the prerogative of the executive and not the courts, and that courts cannot make orders that have the effect of requiring the executive to pursue a particular policy.

This court has made it clear on more than one occasion that although there are no bright lines that separate the roles of the legislature, the executive and the courts from one another, there are certain matters that are pre-eminently within the domain of one or other of the arms of government and not the others. All arms of government should be sensitive to and respect this separation. This does not mean, however, 

that courts cannot or should not make orders that have an impact on policy.

The primary duty of courts is to the Constitution and the law, ‘which they must apply impartially and without fear, favour or prejudice’. The Constitution requires the State to ‘respect, protect, promote, and fulfill the rights in the Bill of Rights’. Where State policy is challenged as inconsistent with the Constitution, courts have to consider whether in formulating and implementing such policy the State has given effect to its constitutional obligations. If it should hold in any given case that the State has failed to do so, it is obliged by the Constitution to say so. Insofar as that constitutes an intrusion into the domain of the Executive, that is an intrusion mandated by the Constitution itself.”

5.2.10 The primary duty of the Public Protector is, as in the case of the courts, to the Constitution and the law.
 The Public Protector is similarly, an independent institution that must act impartial and perform its functions without fear, favour or prejudice
. “Any conduct” by a government agency that is inconsistent with the Constitution or any provision of law, would be improper and can be investigated by the Public Protector
. The arguments advanced by the Constitutional Court in regard to the competency of the courts to consider the formulation and implementation of government policy alluded to above, are also relevant in respect of the authority of the Public Protector.

5.2.11 Where the formulation and implementation of a government policy allegedly results in an impropriety, the Public Protector (as an institution) would be failing in its duty if it shows reluctance or refuses to investigate. Section 181(1) of the Constitution clearly provides that it is the function of the Public Protector to strengthen constitutional democracy in the Republic. Whether the contents of the policy is otherwise desirable and appropriate is however a political issue that falls outside of the ambit of the jurisdiction of the Public Protector.

5.2.12 Although the Public Protector has the power to investigate suspicions or allegations in regard to the formulation and implementation of government policy, he/she does not have the judicial authority of the courts. This means that the Public Protector cannot issue orders in regard to the policy concerned, but can only try to resolve the dispute by mediation, conciliation, negotiation or by making recommendations that he/she deems expedient under the circumstances, to the government body concerned.

5.3 Does an investigation by the Public Protector amount to judicial review?

5.3.1 The Public Protector is an independent constitutional institution. It does not fall under the judiciary, legislatures or the executive. Being an organ of state, the actions and decisions of the Public Protector are subject to judicial review.

5.3.2 In performing an investigation, the Public Protector follows an inquisitorial process, somewhat different from the accusatorial or adversarial process that applies in the courts of law.

5.3.3 Although the Public Protector does not have judicial authority in regard to just administrative action
, the constitutional principles that the courts have to apply when reviewing the decisions of organs of state are the same as that the Public Protector has to consider in order to determine whether the conduct of the government agency investigated, was improper.

5.3.4 There would be no point in having a separate office of the Public Protector if it did not add something to the protection of fundamental rights or the guarantees of constitutionalism.

5.3.5 The pronouncements of the courts are therefore very important indicators and directives in regard to the interpretation of rights, the Constitution and the law, and the evaluation of the conduct of organs of state.

5.3.6 The Constitutional Court, for example, discussed the meaning of ‘reasonableness’ in relation to administrative action, in its judgment in the case of Batho Star Fishing (Pty) Ltd v The Minister of Environmental Affairs and Tourism and Others
:

“What will constitute a reasonable decision will depend on the circumstances of each case, much as what will constitute a fair procedure will depend on the circumstances of each case. Factors relevant to determining whether a decision is reasonable or not will include the nature of the decision, the identity and expertise of the decision-maker, the range of factors relevant to the decision, the reasons given for the decision, the nature of competing interests involved and the impact of the decision on the lives of those affected. 

Although the review functions of the court now have a substantive as well as a procedural ingredient, the distinction between appeals and reviews continues to be significant. The court should take care not to usurp the functions of administrative agencies. Its task is to ensure that the decisions taken by administrative agencies fall within the bounds of reasonableness as required by the Constitution.”

5.3.7 As far as evaluating the decisions of government agencies is concerned, the Constitutional Court found that there is a need for the courts (and by analogy for the Public Protector) to treat decision-makers with appropriate deference or respect, not only because of judicial courtesy or etiquette, but based on the constitutional principle of the separation of powers itself.

5.3.8 In the Batho Star Fishing case, Judge O’Regan stated the following:

“In treating the decisions of administrative agencies with the appropriate respect, a court is recognizing the proper role of the executive within the Constitution. In doing so a court should be careful not to attribute to itself superior wisdom in relation to matters entrusted to other branches of government. A court should thus give due weight to findings of fact and policy decisions made by those with special expertise and experience in the field.”

The same caveat alluded to in this judgment would apply to the Public Protector.

6.
THE INVESTIGATION

6.1 The investigation was conducted in terms of section 7 of the Public Protector Act, 1994.

6.2 It comprised:

6.2.1 A study and evaluation of voluminous documentation submitted by the complainant, consisting mainly of scientific articles published on the Internet and e-mail messages;

6.2.2 Consultation with the complainant on the substance of her complaint;

6.2.3 Correspondence with the Minister of Health in regard to the matter;

6.2.4  A study and consideration of the following:

6.2.4.1 Relevant provisions of the Constitution, the Public Protector Act, 1994, the Medicines and Related Substances Act, 1965 and decided cases of the Constitutional Court and the High Court in relation thereto;

6.2.4.2 The Presidential AIDS Advisory Panel Report, dated March 2001;

6.2.4.3 The Operational Plan for Comprehensive HIV and AIDS Care, Management and Treatment for South Africa, compiled by the Department of Health and dated 19 November 2003;

6.2.4.4 The Joint United Nations Programme on HIV/AIDS;

6.2.4.5 The Report on HIV/AIDS by the Secretariat of the World Health Organization, submitted to the Fifty-Seventh World Health Assembly on 8 April 2004; and

6.2.4.6 The resolution of the Fifty-Seventh World Health Assembly on “Scaling up treatment and care within a coordinated and comprehensive response to HIV/AIDS”, dated 22 May 2004.

7.
THE LEGISLATIVE FRAMEWORK OF THE DECISION BY THE CABINET

7.1
The Constitution

7.1.1
Section 27 of the Constitution provides, inter alia, that:

“(1)
Everyone has the right to have access to health care services…

(2)
The state must take reasonable legislative and other measures, within the available resources, to achieve the progressive realization of each of these rights."

7.1.2 The right to have access to health care services is one of the rights provided in the Bill of Rights, contained in Chapter 2 of the Constitution.

7.1.3 In terms of section 7 of the Constitution, the Bill of Rights is the cornerstone of democracy in South Africa. It enshrines the rights of all people in our country and affirms the democratic values of human dignity, equality and freedom. The state is compelled to respect, protect, promote and fulfill the rights in the Bill of Rights. The Bill of 

Rights applies to all law and binds the legislature, the executive, the judiciary and all organs of state.

7.1.4 The right of access to health care forms part of a group of rights, commonly referred to as ‘socio-economic rights’.

7.1.5 In the case of Government of the Republic of South Africa and others v Grootboom and others
 the Constitutional Court emphasized in regard to socio-economic rights, that:

“The State is required to take reasonable legislative and other measures. Legislative measures by themselves are not likely to constitute constitutional compliance. Mere legislation is not enough. The State is obliged to act to achieve the intended result, and the legislative measures will invariably have to be supported by appropriate, well directed policies and programmes implemented by the Executive. These policies and programmes must be reasonable both in their conception and their implementation. The formulation of a programme is only the first stage in meeting the State’s obligations. The programme must also be reasonably implemented. An otherwise reasonable programme that is not implemented reasonably will not constitute compliance with the State’s obligations”.

7.2 The Medicines and Related Substances Act, 1965

7.2.1 This Act provides for the registration of medicines and related substances intended for human use.

7.2.2 ‘Medicine’ is defined by section 1 as:

“Any substance or mixture of substances used or purporting to be suitable for use or manufactured or sold for use in:

(a) the diagnoses, treatment, mitigation, modification or prevention of disease, abnormal physical or mental state or the symptoms thereof in man; or

(b) restoring, correcting or modifying any somatic or physic or organic function in man”.

7.2.3 Before any substance can be registered as a medicine, the Medicines Control Council (MCC) has to be satisfied that it is suitable for the purpose for which it is intended and complies with the prescribed requirements and that registration thereof is in the public interest. The MCC can conduct any investigation or enquiry, which it may consider necessary in this regard
.

7.2.4 Once a substance is registered as a ‘medicine’, it is available to the public to use in the treatment of disease.

8.
THE PRESIDENTIAL AIDS ADVISORY PANEL REPORT

8.1 The report of the Presidential Aids Advisory Panel was issued in March 2001.

8.2 Its recommendations to the South African Government were based on the deliberations of the Panel reflecting two opposing views on the issue of the cause of AIDS.

8.3 In its conclusion, the report stated the following:

“The Presidential Advisory Panel on AIDS was quite deliberately constituted in such a manner as to bring together individuals who were expert and/or had experience in a broad diversity of areas that are relevant to the understanding of the AIDS issue. This diversity of expertise and experience also included diametrically contrasting views on several key questions pertaining to AIDS. The assumption, therefore, was that members of the panel would unpack the merits and de-merits of particular scientific, public policy and health policy viewpoints in a dispassionate manner and generate the best possible collective advice to the South African Government. This lofty ideal underpins the constitution of advisory panels. A possible alternative of constituting panels according to common belief systems of the members would necessarily generate advice that is biased in favour of those particular belief systems.

The panel split quite early on in the process on the basis of what the cause of AIDS was. 

………

It was also apparent during the deliberations that there were many legitimate scientific questions to which scientific research has not generated answers. In the latter case, no amount of debate between adversaries can manufacture an answer. The only way of generating the answers is to carry out proper scientific investigations. An example of such a question is by what specific mechanism does the HIV induce the depletion of CD4 cells?”

9.
THE RESPONSE BY THE MINISTER

During the investigation, the complaint by Ms Allan was submitted to the Minister of Health for her comment. In her response, the Minister stated that:

9.1 It is important to note that the HIV epidemic is more than two decades old;

9.2 The origin of the infection or where the virus came from is still a subject of debate;

9.3 There are groups of scientists who do not believe that there is a causal link between the H I virus and AIDS, as it is accepted and defined by 

the World Health Organization. They are consequently opposed to the use of antiretroviral therapy;

9.4 It was as a result of the questions posed by many scientists in regard to the causal link between HIV and AIDS that President Mbeki convened a group of expert scientists in this field and provided a platform for them to deliberate these complex issues and to make recommendations on a reasonable way forward;

9.5 The work of the said panel of experts is ongoing;

9.6 Currently, the Government’s response to the epidemic is premised on the internationally accepted assumption that HIV causes AIDS. Over the past few years, the Government mounted and expanded its reaction to the disease. In so doing, a high level of caution was however demonstrated, acknowledging the complex nature of HIV infection and the insidious ways in which it spreads. There are still 

many questions on how it should be managed. Something also has to be done to prevent new infections and to mitigate the impact;

9.7 In its quest to ensure the safe use of antiretrovirals, Government is guided by the expertise of the Medicines Control Council. The credibility of the MCC is respected internationally;

9.8 Even though antiretrovirals are used widely in many of the developed and developing countries, the Government chose to approach their use in a cautious manner. This approach was however accelerated by the judgment of the Constitutional Court in the Treatment Action Campaign matter
;

9.9 There are more than 14 antiretroviral drugs registered by the MCC. Their registration was only approved on the basis of robust peer reviewed trials in many parts of the world, including South Africa;

9.10 There is overwhelming evidence that antiretroviral drugs do work in controlled circumstances. Side effects do occur, but in general, people using antiretrovirals demonstrate an improved quality of life. Government cannot ignore these facts.

9.11 To ensure the safe and efficacious use of antiretroviral drugs, the Department of Health established three pharmacovigilance units to monitor adverse effects, morbidity and mortality related thereto.

9.12 The work of the Presidential AIDS Advisory Panel on the tests that can be used to diagnose HIV infection is continuing. Currently, the tests that are available in South Africa comply with the recommendations of 

the World Health Organization in regard to the diagnoses of HIV infection; and

9.13 The Operational Plan is indicative of the Government’s commitment to improving the health of everyone in South Africa.

10.
INTERNATIONAL RESPONSE TO HIV/AIDS

10.1 UNAIDS

10.1.1
UNAIDS is the Joint United Nations Programme on HIV/AIDS. It is the main advocate for global action on the epidemic and is the result of the combination of the forces of 6 United Nations Agencies, including the World Health Organization and the World Bank.

10.1.2 UNAIDS leads, strengthens and supports an expanded response aimed at preventing transmission of HIV, providing care and support, reducing the vulnerability of individuals and communities to HIV/AIDS, and alleviating the impact of the epidemic.

10.1.3 In its founding document, UNAIDS stated the following:

“Since AIDS was first described in 1981, well over 20 million lives have been lost and tens of millions more people - increasingly women and young people – are now living with HIV. Most face the prospect of sickness, destitution and premature death. In the developing world, where 95% of people living with HIV live, only 7% of those who needed life-saving treatment could obtain it in 2003 – a stark contrast to the developed world, where such treatment has become standard health practice.

In the hardest-hit countries, AIDS is dramatically reducing life expectancy and economic potential, increasing the vulnerability of future generations by creating millions of orphans, and diminishing the capacity of public and private sectors. HIV infection rates continue to climb in sub-Saharan Africa, and the virus is also spreading in some of the world’s most populous countries.

Although the challenges posed by HIV are daunting, powerful tools are at our disposal to prevent new infections, deliver effective treatments, and ease the harsh impacts of the epidemic. Yet the epidemic -together with its associated mortality rates and social effects - is expanding much faster than the rate at which programmes are being implemented. To meet these challenges, the worldwide response must outpace the epidemic itself.”

10.1.4 UNAIDS supports countries in expanding access to effective HIV treatments and supportive services that have dramatically lowered rates of HIV related death and illness in industrialized countries. The Joint Programme sponsored the early operational research demonstrating the feasibility of prescribing antiretroviral drugs in poor countries, such as Uganda.

10.2 The World Health Organization

10.2.1 The World Health Organization (WHO) is the United Nations’ specialized agency for health. It was established in 1948 and is currently governed by 192 member states, including the Republic of South Africa, through the World Health Assembly.

10.2.2 WHO’s objective is the attainment by all peoples of the highest possible level of health.

10.2.3 The World Health Assembly is the supreme decision making body for WHO. Its Executive Board is composed of 32 members who are technically qualified in the field of health. The Secretariat of WHO is staffed by 3200 health and other experts and support staff. It is headed by a Director-General, who is appointed by the Assembly.

10.2.4 At the Fifty-Seventh World Health Assembly meeting held in Geneva in May 2004, a Report by the Secretariat on HIV/AIDS was considered and debated. The Assembly noted and acknowledged, inter alia, the following:

10.2.4.1 By the end of 2003 about 40 million people were living with HIV/AIDS. An estimated three million lives were claimed by the pandemic during 2003;

10.2.4.2 Antiretroviral therapy reduced the mortality and prolonged healthy lives. The feasibility of delivering antiretroviral treatment has been demonstrated in several resource constrained settings;

10.2.4.3 Treatment and access to medication for those infected and affected by HIV/AIDS, as well as prevention, care and support are inseparable elements of a comprehensive health-sector response at the national level and require adequate financial support from member states and donors; and

10.2.4.4 The need to further reduce the costs of antiretroviral medicines.

10.2.5 The Assembly urged member states, as a matter of priority:

10.2.5.1 To establish or strengthen national health and social infrastructure and health systems, with the assistance of the international community as necessary, in order to assure their capacity to deliver effectively HIV/AIDS prevention, treatment, care and support services;

10.2.5.2 To pursue policies and practices that, inter alia, promote:

(a) affordability and availability, in sufficient quantities, of pharmaceutical products of good quality, including antiretroviral medicines and medical technologies used to treat, diagnose and manage HIV/AIDS; and

(b) the development of health systems designed to promote access to antiretroviral medicines and to facilitate adherence to treatment regimens with a view to minimizing drug resistance as well as protection of patients against counterfeit medicines.

10.3 The ‘3 by 5 initiative’

10.3.1 On World Aids Day (1 December) 2003, WHO and UNAIDS released a detailed and concrete plan to reach a target of treating three million people living with HIV/AIDS in developing and middle income countries with antiretroviral drugs by 2005. This plan is referred to as the ‘3 by 5 initiative’. It is a step towards the goal of providing universal access to treatment for all who need it as a human right.

10.3.2 As far as antiretroviral therapy is concerned, the initiative is based on the understanding that it:

10.3.2.1 Prolongs lives, making HIV/AIDS a chronic disease, not a death. Affluent countries have seen a 70% decline in HIV/AIDS deaths;

10.3.2.2 Will help calm fears and change attitudes towards HIV;

10.3.2.3 As part of a prevention plan can significantly reduce HIV transmission;

10.3.2.4 Once very costly, is now much more affordable; and

10.3.2.5 Can reduce overall health care costs and restore quality of life.

11.
OBSERVATIONS AND FINDINGS

The following observations and findings were made from the investigation:

11.1 The Public Protector has the authority to investigate allegations of impropriety in regard to the formulation and implementation (but not the desirability) of government policy;

11.2 Although an investigation by the Public Protector is not tantamount to judicial review, the principles applied by the courts in reviewing administrative action are important indicators and directives on the interpretation and the application of the Constitution and the law;

11.3 The extent of the HIV/AIDS epidemic and its effect on millions of people and on the world economy is alarming and warrants all possible 

and urgent efforts by all governments to do their utmost to contain it and to find a cure;

11.4 The fact that scientists may differ on certain issues relating to the disease cannot be ignored. However, what is expected of the State is to act responsibly and reasonably under the circumstances. In this regard the collective opinions of the international community based on research and the best available information must have a significant influence on the nature of a HIV/AIDS policy that is formulated by the Government.

11.5 The Government of the Republic of South Africa has been involved in a comprehensive strategy to deal with the HIV/AIDS epidemic for a number of years. From the research conducted and contributions made by the Presidential AIDS Advisory Panel, different task teams, the national Department of Health, the Medical Research Council and the Medicines Control Council, an Operational Plan was developed that is on par with the initiatives taken elsewhere by the developed and developing world.

11.6 Antiretrovirals are by law made available to the public for use in the treatment of AIDS, once it is registered as a medicine by the Medicines Control Council. The registration of the antiretrovirals currently available in South Africa was based on research conducted locally and in other parts of the world;

11.7 The State is constitutionally obliged to develop and implement well-directed policies to give effect to the right to access to health care services.

11.8 Under the circumstances where antiretorvirals are available as medicine, the Government had to formulate and implement a policy to give access to this medicine to everyone in need of it;

11.9 The premise on which the Government’s strategy in response to the epidemic is based (i.e. that HIV causes Aids) is an internationally accepted assumption that is supported by the World Health Organization and UNAIDS;

11.10 There are still many uncertainties in regard to many aspects of HIV and AIDS. Research in regard to the causes of AIDS, HIV infection, the diagnoses of HIV infection and the safe use of antiretrovirals is continuing and will be continuing for time to come. As a member of the World Health Organization, the South African Government is committed 

to follow and apply international standards and best practices in this regard, such as the current ‘3 by 5 initiative’.

11.11 The Department of Health has taken steps to ensure that the negative impact of antiretrovirals is minimized; and

11.12 The tests that are available in South Africa to diagnose HIV infection comply with the recommendations of the World Health Organization. It is therefore reasonable to expect of the South African Government to make these tests available to any person that want to determine whether he/she has been infected.

12.
KEY FINDINGS


The following key findings were made:

12.1 The decision of the Cabinet to approve the Operational Plan was taken in compliance with the constitutional duty of the State to take measures to make health care available to everyone;

12.2 The said decision was informed by the best information currently available to the international community; and

12.3 The Cabinet’s decision to approve the operational plan was reasonable and proper and in accordance with the recommendations and initiatives of the World Health Organization and UNAIDS.
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� See paragraph 8 below


� See paragraph 2.8 above


� See section 182(3) of the Constitution, 1996


� See section 182(2) of the Constitution


� Section 6(4) of the Public Protector Act, 1994


� Section 7(1)(b)(i) of the Public Protector Act


� Section 6(4) of the Public Protector Act


� See paragraph 5.1.1 above


� 1952(4) SA 769 (A)


� See paragraph 5.2.10 below


� Butterworths, 2001 on page 36


� 2002(10) BCLR 1033 (CC) from page 1061 (paragraph 96)


� Section 181(2) of the Constitution


� Section 181(2) of the Constitution


� Section 182(1)(a) of the Constitution


� See paragraph 5.2.12 above


� Case CCT 27/03


� Paragraph 45


� See the Batho Star Fishing case referred to above, paragraph 46.


� Paragraph 48


� 2000(11) BCLR 1169 (CC) at par 42


� Section 15(3)(a) of the Act


� See paragraph 2 above


� See paragraph 5.2.9 above
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